
 

NPK CONSTRUCTION EQUIPMENT, INC. 
TERMS AND CONDITIONS OF SALE 

1.​ ACCEPTANCE.  These Terms and Conditions of Sale (“Terms,” and together with the Order, the “Contract”) 
govern the purchase of any goods or products (“Products”) from NPK Construction Equipment, Inc. (“NPK”).  Any 
purchase order or other request (each, an “Order”) for Products submitted by a purchaser (“Buyer”), and all sales of 
Products by NPK, are expressly subject to, and expressly conditional on, Buyer’s unconditional acceptance of these 
Terms.  NPK expressly rejects and objects to Buyer’s terms and conditions of purchase and any additional or different 
terms Buyer proposes.  Failure of NPK to object to provisions contained in any purchase order or other writing of 
Buyer shall not be construed as acceptance thereof or as a waiver of these Terms.  Buyer’s issuance of an Order for 
Product(s) and/or acceptance of any Product(s) constitutes Buyer’s unconditional acceptance of these Terms.  Any 
quotation issued by NPK shall expire thirty (30) days after its date and may be reinstated only by written confirmation 
by NPK.  This Contract, including any attachments, embodies the entire agreement of the parties as to the subject 
matter hereof.  This Contract supersedes all previous communications, representations, or agreements, verbal or 
written, between the parties. 

2.​ PRICES.  Prices are subject to change without notice at any time prior to NPK’s acceptance of Buyer’s order, 
unless otherwise specified in NPK’s proposal or quotation (“Quotation”).  Unless otherwise specified in the 
Quotation, prices do not include the amounts of any applicable sales, use, transfer, excise, or other taxes, tariffs, or 
custom duties, and Buyer will pay directly or reimburse NPK for any such taxes, tariffs, or custom duties levied upon 
the sale, transfer, import, or use of the Products. 

3.​ PAYMENT TERMS.  Terms of payment, unless otherwise expressly agreed in a writing signed by Buyer and 
NPK, are as set forth on the Quotation.  All payments shall be made in U.S. Dollars.  Amounts invoiced that are not 
paid within sixty (60) days of the payment due date are subject to interest at the prime rate (as reported by The Wall 
Street Journal) plus one percent (1%)  per month until paid in full.  If Buyer fails to make payment when due, or if the 
financial or business condition or responsibility of Buyer becomes impaired or unsatisfactory to NPK, NPK reserves 
the right to withhold delivery of all or part of any Order without prejudice to any other legal or equitable remedy until 
all outstanding amounts (including interest) are paid and satisfactory assurance of payment is received. 

4.​ DELIVERY.  Shipping and delivery dates are approximate only.  Unless otherwise specified in the Quotation, 
all shipments hereunder shall be by truck carrier chosen at NPK’s discretion, unless Buyer expressly requires other 
means of shipment and pays any additional cost thereof.  Unless otherwise specified in the Quotation, title to and risk 
of loss of the Products shall pass to Buyer upon delivery of the Products to a common carrier regardless of specified 
shipping terms.  Buyer shall inspect the Products immediately upon delivery and shall notify NPK in writing of any 
shortages or damages within seven (7) days of the date of delivery. 

5.​ DELAYS.  NPK is not responsible for delays or nonperformance resulting from (a) delays in receipt of final 
specifications or instructions from Buyer, (b) Buyer’s changes in specifications, or (c) force majeure, including, 
without limitation, strikes, labor disturbances, material shortages, transportation delays or failures, fire, flood, accident, 
riot, war, governmental requirements, acts of God, embargo, or any other or other similar or dissimilar causes beyond 
NPK’s reasonable control, whether or not of the type enumerated herein.   

6.​ CANCELLATION.  Orders are not subject to cancellation or modification, in whole or in part, after NPK’s 
acceptance, except with NPK’s express written consent.  Order cancellation may be subject to a restocking fee plus a 
ten percent (10%) cancellation charge.  If Buyer cancels an Order, Buyer agrees to pay the restocking fee and 
cancellation charge within ninety (90) days of Order cancellation.   

7.​ RETURN POLICY.  Products may not be returned without NPK’s prior written authorization.  Products may 
not be returned unless they are in new and unused condition and are still offered for sale by NPK.  All Product returns 
are subject to a restocking fee of fifteen percent (15%) of the original purchase price.  If Buyer returns any Products to 
NPK, Buyer is responsible for reimbursing NPK for the initial cost of shipping the Product to Buyer as well as paying 
for shipping the Product back to NPK.  Buyer will follow NPK’s instructions for packaging of returned Product(s) and 
will ship the Product(s) to NPK in accordance with shipping terms determined in NPK’s sole discretion.  Buyer shall 
furnish NPK with the NPK invoice number(s) associated with Buyer’s purchase of the Product(s).  Buyer shall receive 
a credit against amounts due or to be due from Buyer to NPK in an amount equal to Buyer’s purchase price (net of 
discounts and offsets, if any, as verified by the applicable invoice of the Product(s) that NPK has approved for return) 
less the restocking fee and initial shipping cost. 
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8.​ LIMITED WARRANTY.  Unless otherwise specified in NPK’s Product warranty, NPK’S PRODUCTS ARE 
PROVIDED ON AN “AS-IS” BASIS.  Product warranties that are not delivered with the Product may be found at 
NPKCE.com.  NPK’s written warranty sets forth NPK’s only obligations with respect to any claims of failure, defects, 
or deficiencies in the Product.  EXCEPT AS DESCRIBED HEREIN, NPK MAKES NO OTHER WARRANTIES 
OR REPRESENTATIONS WHATSOEVER WITH REGARD TO THE PRODUCTS, AND NPK EXPRESSLY 
DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, WITHOUT 
LIMITATION, IMPLIED WARRANTIES OF MERCHANTABILITY, INFRINGEMENT, AND FITNESS 
FOR A PARTICULAR PURPOSE.  Unless a Product or component thereof is expressly designated as NFPA 70 
NEC 500 “explosion-proof” (“XP”) in NPK’s Quotation, all Products and their components are not XP-designated and 
not warranted by NPK to be XP.  Any XP-rating is voided by any wiring connections or disconnections made or 
installed by Buyer or any third party.  NPK’s limited warranty does not apply to damage or defects caused by Buyer’s 
failure to use, operate, or maintain the Products in strict accordance with NPK’s Instructions or by any modification, 
connection, or wiring performed by Buyer or any third party. 

9.​ LIABILITY; LIMITATIONS.  Buyer shall, and shall cause its agents and employees to, comply with all 
directions, safety notices, warnings, and other instructions furnished by NPK, whether in NPK’s Quotation, warranty 
documentation, or otherwise (collectively, “Instructions”), use the Products only in accordance with NPK’s 
Instructions, and use reasonable care in the use of the Products.  If any injury or damage is caused, in whole or in part, 
by Buyer’s failure to comply with the foregoing or with applicable federal, state, or local safety law or requirements, 
NPK shall have no liability or obligation to Buyer or any other person in respect thereof, and Buyer shall indemnify 
and hold NPK harmless against any claims, demands, or causes of action, and any related loss, cost, or expense, 
relating to or arising directly or indirectly from any such failure.  NPK expressly disclaims any and all liability of 
any kind arising from (a) Buyer’s failure to use, operate, or maintain the Products in strict accordance with 
NPK’s Instructions, (b) wiring or connections installed or performed by Buyer or any third party, and 
(c) modifications made to the Products by Buyer or any third party.  NPK specifically disclaims any and all 
liability arising out of the Products or the use thereof except as set forth in NPK’s limited warranty set forth 
herein.   

10.​ NPK shall have no liability or responsibility with respect to any claim that a Product infringes a third party’s 
intellectual property rights to the extent that such claim arises from designs or specifications furnished by Buyer, and 
Buyer shall fully indemnify, hold harmless, and defend NPK for, from, and against any such claim.  If NPK employs 
counsel for advice or other representation or incurs legal fees or any other costs or expenses in connection with any 
litigation, contest, dispute, suit, proceeding, or action in any way relating to the Order or this Contract, Buyer shall 
reimburse NPK for all such fees, costs, and expenses.  TO THE MAXIMUM EXTENT PERMITTED BY LAW, NPK 
DISCLAIMS AND SHALL NOT BE LIABLE TO BUYER FOR ANY SPECIAL, INDIRECT, INCIDENTAL, OR 
CONSEQUENTIAL DAMAGES RELATING TO THE ORDER, THE PRODUCTS, OR THESE TERMS, 
INCLUDING WITHOUT LIMITATION DOWNTIME OR LOSS OF PROFITS, WHETHER ARISING IN 
CONTRACT, TORT, WARRANTY, OR OTHERWISE, EVEN IF NPK HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES AND EVEN IF A WARRANTY PROVIDED HEREIN FAILS OF ITS 
ESSENTIAL PURPOSE.  

11.​ GOVERNING LAW; VENUE; REMEDIES.  The Order and these Terms, and the construction and effect of 
the contract formed pursuant hereto, shall be governed by the laws of the State of Ohio without giving effect to any 
choice or conflict of law provision or rule (whether of the State of Ohio or otherwise) that would cause the application 
of laws of any jurisdiction other than those of the State of Ohio.  Any action for a breach of contract arising out of the 
Order or the Products must be commenced within one (1) year after the cause of action has accrued, or else such claim 
is waived and forever barred.  NPK’s rights hereunder are in addition to and not in lieu of any other rights or remedies 
available at law or in equity.  Any action brought in connection with this Contract shall be brought exclusively in the 
State of Ohio Courts, or the United States District Court sitting in Ohio, in each case located in Cuyahoga County, 
Ohio, and Buyer and NPK hereby consent to and irrevocably submit to the exclusive jurisdiction of such courts and 
waive any objection based on improper venue or inconvenient forum. 
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